AUGUST TERM, 1855, 


AT MORGANTON. 


W. D. RANKIN and others v. WM. F. JONES and others. 


1. Where one of the members of a firm withdraws from it and assigns 
all the effects to the other partner, under an agreement that such 
partner shall pay all the firm debts, and he conveys all the effects 
in payment of his own debts, held, that the firm creditors cannot 
follow these effects to subject them to the payment of the firm 
debts. 


2. A prayer for an equity in the alternative, adverse to the main equity 
set up in the bill, cannot be allowed. 


CausE removed from the Court of Equity of HenpErson 
County. 

The defendants demurred to the plaintiffs’ bill, and the de- 
murrer being set down for argument, the cause was sent to 
the Supreme Court by consent. 


Baxter, for the plaintiffs. 
N. W. Woodfin and Edney, for the defendants. 


Pearson, J. In 1853, William F. and John M. Jones, 
two of the defendants, entered into copartnership for the pur- 
pose of keeping a house of entertainment and of mer- 
chandising. During that year the plaintiffs became, (170) 
severally, creditors of the firm for articles sold and de- 
livered, and took therefor the promissory notes of the firm. 
In May, 1854, the defendant, John M., withdrew from the 
firm upon an agreement that the defendant, William F., 
should retain all of the firm effects and pay all of the firm 
debts. In pursuance of this agreement’ William F. took pos- 
session of the goods, furniture, etc., which had belonged to the 
late firm. In June, 1854, William F. executed to the defend- 
ant, Edwin P. Jones, a deed conveying to him all his prop- 
erty, real, personal and mixed, including that which had be- 
longed to the late firm, in trust, to sell and pay the debts of 
William F-. ; first paying the debts which William F. had con- 
tracted individually, and then applying the surplus, if any, 
to the payment of the debts which had been contracted by the 
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late firm, William F. owning nothing except the property 
conveyed in the deed to Edwin, which is not sufficient to dis- 
charge both classes of debts. John M. Jones is insolvent. 

The plaintiffs had each commenced actions upon their 
notes, but had not obtained judgments when the bill was filed. 
The prayer is that the fund may be applied under the direc 
tions of this Court, so that the plaintiffs and other creditors 
of the firm shall be first paid out of the proceeds of the sale 
of such of the property as had belonged to the late firm, and 
that the individual creditors shall not be allowed to have the 
preference given to them by the deed of trust in regard to this 
part of the fund. 

The defendants demur and among other things insist that 
the plaintiffs have no equity. 

In Hassell v. Griffin, ante, 117, it is decided that the Eng- 
lish doctrine, 7. e., where, in consequence of the death or bank- 
ruptey of a partner, a fund composed of the effects of the 
firm and individual effects is to be applied under the direc- 
tion of a court of equity, the firm creditors are first to be 
paid out of the effects of the firm and the individual creditors 
out of the individual effects, the excess of either fund, if any, 

going in aid of the other, is so far affected by our stat- 
(171) ute making all contracts joint and several, and giv- 

ing an action at law against the personal representa- 
tive of a deceased joint obligor, that in this State individual 
creditors have no equity to insist that the individual effects 
shall be first applied to the payment of their debts. Whether 
the other branch of this doctrine obtains here, so as to give 
firm creditors an equity in regard to firm effects, is a ques- 
tion that we are not now called on to decide ; because the doc- 
trine, even in England, is not applicable to a case like that 
now under consideration. 

The creditors of a firm have no lien upon the effects of a 
firm. If they take judgment and issue execution, they have 
a lien from its test, and may sell either the property of the 
firm or the individual property of the members or both the 
firm and individual property ; but until the execution issues 
they have no lien. 

When, by reason of death or bankruptcy, the fund comes 
under the direction of a court of equity, then, according to 
the English doctrine stated above, they have an equity or a 
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quasi lien (as it is termed) which is “worked out of the equity 
of the partners as against each other” by substituting the firm 
creditors to the right of the partner who has an equity to be 
relieved from these debts by having them paid out of the 
effects of the firm. If the partner has no equity it follows that 
the creditors of the firm can acquire none by substitution, for 
theirs is but secondary and subordinate to his. 

If one of the partners, as in our case, transfers all of his 
interest in the firm effects to the other, and is content with 
his personal undertaking to pay the firm debts, the retiring 
partner has no longer any lien in equity in regard to the 
effects of the late firm, and the effects, supposing the transfer 
to be bona fide, becomes the property of the other, subject to 
be sold by such of his creditors, without discrimination, as 
issue executions, and subject to be sold and transferred by him 
in trust for the payment of his debts according to the prefer- 
ence he may prescribe, in the same way as any other property 
he owns. 

In Ex parte Ruffin, 6 Vesey, 128, the notion that what 
has been partnership effects shall be treated as con- 
tinuing to be partnership effects, so as to be subject to (172) 
an equity of the firm creditors after a bona fide trans- 
fer of it by one partner to another, is repudiated and a de- 
cided opinion is expressed that after such transfer firm cred- 
itors have no ground whatever upon which they can set up an 
equity for a preference in regard to what had once been effects 
of the late firm. This doctrine is followed by many cases in 
England and in this country, and is treated of by text writers 
as settled. Story Partnership, secs. 359, 361, and notes; 2 
Story Eq., secs. 1243 to 1253, and notes. 

The bill is so framed as to pray for an account and distri- 
bution of the property contained in the deed of trust, accord- 
ing to the provisions of the deed, in the event that the plain- 
tiffs and the other firm creditors have not an equity to have the 
effects that have belonged to the late firm first applied to the 
payment of their debts. These two prayers are clearly incon- 
sistent; by the one the plaintiff seeks to set up an equity 
adverse and against the deed of trust, on the ground that 
W. F. Jones had no right to make it, because of their prior 
equity or quasi lien ; by the other they seek to set up an equity 
under the deed of trust. This cannot be allowed. Some 
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times a plaintiff, who fails in his main or primary prayer, may 
set up a secondary equity under a prayer in the alternative; 
but this secondary relief must not be inconsistent and at vari- 
ance with the grounds upon which he attempts to set up his 
main or primary equity ; in a few words, he cannot first claim 
against a deed, and, failing in that, fall back and set up a 
secondary equity under the deed. 
PER CURIAM. Bill dismissed. 


Cited: Potts v. Blackwell, 56 N. C., 455; 8. C., 57 N. C., 
68; Allen v. Grissom, 90 N. C., 93; Davis v. Smith, 113 
N. C., 101. 








HUMPHREY P. COOK v. SAMUEL B. GUDGER. 


1. In order to convert an absolute conveyance into mere security for 
money loaned, it must be alleged and proven, Ist. That the agree- 
ment was that the property should be conveyed as a mere security. 
2d. That the defendant was induced to execute an absolute convey- 
ance by fraud, imposition or undue influence. 


(173) 

2. A mere gratuitous offer to allow the assignor of a title bond for 
land to pay back the purchase money and interest, if done within 
twelve months, is not a sufficient ground to authorize the Court to 
convert an absolute conveyance into a security for the money paid. 


Cause removed from the Court of Equity of Buncomsr 
County. 

The bill alleges that plaintiff contracted with one William 
Young for the purchase of a tract of land, including a mill- 
shoal, at $120, and executed two notes therefor, due at differ- 
ent dates, and the said Young executed his bond for title on 
the payment of the purchase money ; that he cleared the land 
and built a valuable grist-mill on the same, which did a 
good business and added at least three hundred dollars to the 
value of the premises ; that plaintiff paid on the first note $53 
before it fell due; that he afterwards took up these notes and 
gave a third note for $67; that he was in the employment of 
the defendant at the time, and worked for him to pay a part 
of the note; the amount of work done he does not remember; 
that plaintiff afterwards bought some beef-cattle of the de- 
fendant and gave his note therefor, amounting to $25.60 ; that, 
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being in difficulties, and fearing that he would be harassed 
and his property sold for this debt to Young and the debt to 
the defendant, it was agreed that plaintiff should pledge the 
said property to the said Gudger, the defendant, to secure the 
debt which he owed him and for the balance of the debt to 
Young, which he, defendant, was to take up; and that these 
two debts, amounting to $72, were to be paid to defendant in 
twelve months; that accordingly, Young’s debt was satisfied 
to him by defendant, and plaintiff became indebted to de 
fendant in the sum of $72.50, and to secure the payment 
thereof within twelve months the plaintiff was to assign 
Young’s bond to make title over to defendant; and the plain- 
tiff did put his name to an assignment prepared by the de- 
fendant on the back of the bond, and plaintiff intending 

to go to the gold mine and work and raise the money, (174) 
gave the defendant possession ; that he went off to the 

gold mines and began to work, but was taken sick and was 
unable to return within the twelve months; that he remained 
absent for several years (about eight in all), and in the mean- 
time defendant improved the property by adding a saw-mill; 
that he paid, in corn and oats, on the debt, some twenty-five 
dollars, and that the profits of the mill have been more than 
sufficient to pay the remainder; that the defendant, in the 
meantime, got a title from Young, and still holds the same. 
He alleges further, that he has little knowledge of letters and 
knows nothing of business and had entire confidence in the 
defendant, and believed in his profession of kindness, and 
a disposition to favor him, and signed the endorsement “not 
knowing but that it fully contained the agreement”; that he 
has called on the defendant to account for the profits and to 
convey to him the premises, which he has refused to do. 

The bill prays for an account and conveyance. 

The defendant, in his answer, denies that he purchased 
the land in question under any contract or agreement to recon- 
vey. He denies that there was any hardship in the transac- 
tion or any fraud or imposition in taking the assignment of 
the title bond. He denies that plaintiff is illiterate, but says 
he can read and keep accounts; and that at the time of execu- 
ting the assignment in question read the same or had it read 
to him deliberately and distinctly. He says after the bargain 
was made and the assignment executed, plaintiff “made some 
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remark complaining of the price which he had agreed to re 
ceive for said lands, to which this defendant simply replied 
that he would take his money and interest if paid to him in 
twelve months, to which the complainant made no reply what- 
ever.” He was, at that time, willing to have received the 
money and interest, because, although he bought the property 
at a reduced price, he did not particularly need it, and would 
have taken that amount from the defendant or any one else. 
Since then, however, he says he has put valuable mills on it, 
and from a turnpike road being made near it, it has 
(175) become valuable, so that he is now unwilling to part 
with it. He denies that the mill put on it by plaintiff 
was of any value, or that he received any profits from it. He 
denies that any payments were made to him by plaintiff in 
oats or anything else. 
Replication and issue. There were proofs taken and the 
cause being set for hearing was sent to this Court. 


N. W. Woodfin, for the plaintiff. 
J. W. Woodfin, for the defendant. 


Pearson, J. To sustain the equity which the bill seeks 
to set up, two things must be alleged and proved, 1. e., Ist. 
That the agreement was that the interest of the plaintiff in 
the land should be assigned as a mere security for the debt. 
2d. That the plaintiff was procured or induced to execute the 
assignment (which is an absolute one) by fraud, imposition 
or undue influence, advantage being taken of his necessitous 
condition. 

In respect to the latter the plaintiff fails, both as to the 
allegation and as to the proof. 

The allegation is simply “and your orator did put his name 
to an assignment prepared by the said defendant on the back 
of said bond.” The proof is, that after the parties had made 
their agreement, they went to the house of the witness, Green 
(who is examined by. the plaintiff) ; the writing was read by 
defendant in the presence of the plaintiff ; the plaintiff is illit- 
erate and is a bad scribe, but the witness supposed, from what 
the parties said and did at the time, that the plaintiff under- 
stood the nature and extent of his bargain or contract, and still 
has no reason to doubt it; the witness saw no evidence of any 
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A decree that an absolute assignment shall be converted 
into and stand as a mere security for a debt, upon this allega- 
tion and this proof, would be at variance with all of the cases 
decided by this Court, and disturb the doctrine upon this sub- 
ject which is now settled. 

In respect to the former, the allegation is full enough ; but 
the answer positively denies that the agreement was 
that the land should be taken as a security for the (176) 
debt, and avers that the agreement was for an absolute 
sale, and that the absolute assignment was drawn and executed 
in pursuance thereof; and that nothing was said about the 
plaintiff’s being allowed to repay the money and take back the 
land until after the execution of the assignment. The de 
fendant admits that “immediately after the execution of the 
assignment the plaintiff made some remark, complaining of 
the price which he had agreed to receive for his land, to which 
defendant replied that he would take his money and its inter- 
est, if paid within twelve months, to which plaintiff made no 
reply.” 

So far from falsifying the answer by two witnesses, the 
plaintiff has not been able to prove by a single witness that, 
according to the agreement, in pursuance of which the assign- 
ment was executed, the land was to stand as a security for the 
debt, nor has he been able to prove by a single witness any 
admission of the defendant other than that which is set out in 
the answer, or any act or fact inconsistent with it; so the ques- 
tion is, after an absolute deed had been executed, is a gratui- 
tous proposition that if the money and interest be paid in 
twelve months the party may have back the land sufficient 
to convert the assignment into a mere security, supposing the 
proposition to have been assented to? 

We were not referred to any case, and we are unable to see 
any principle upon which such a doctrine can be sustained. 
The agreement was executed before the proposition was made, 
so it did not enter into or form a part of the agreement, and 
was merely gratuitous. The plaintiff, if we spppose he 
assented to it by his silence, was under no kind of obligation 
to repay the money and interest in twelve months; so there 


was no mutuality. 
PER cURIAM. Bill dismissed. 
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ALLEN GENTRY v. WILLIAM HARPER and others. 


Where a person, much in debt, paid for a tract of land and had a title 
bond made to convey to his daughter, an infant, in order to defraud 
his creditors, a court of equity will entertain a bill to subject the 
debtor’s interest to the satisfaction of a creditor who has got a 
judgment and an execution with a return of nothing made. 


Causr removed, by consent, from the Court of Equity of 
Asue County, at Spring Term, 1855. 

The plaintiff, in his bill, alleges that at the May Term, 
1854, of the Court of Pleas and Quarter Sessions of Ashe 
County he recovered a judgment against the defendant Wil- 
liam Harper for $202.83 principal and $26.56 interest, and 
that execution issued for the same, which was returned by the 
Sheriff “Nothing made”; that the said judgment remains 
unsatisfied, and that the defendant Harper has no property 
or effects which can be levied on by an execution at law. 

The plaintiff, in his bill, further alleges that in February, 
1846, the defendant Harper agreed with the defendant Jacob 
Watters for the purchase in fee-simple of a tract or parcel of 
land lying in Ashe County, adjoining, ete. (describing it), at 
the price of $106, which has been nearly all paid to the said 
Jacob by the said William. 

It is further alleged in the plaintiff’s bill that at the time 
of this purchase William Harper was involved in debt, and, 
for the purpose of fraudulently concealing his interest in this 
land from his creditors, he caused a bond for the title for the 
same to be made by the said Jacob Watters to the defendant 
Elizabeth Harper, who is the daughter of the said William, in 
which it is covenanted that he, said Jacob, would make a title 
to the land in fee-simple upon the payment of the purchase 
money ; that Elizabeth was not a party to this agreement, but 
was at that time an infant, living with her father and totally 
without means; that she had no knowledge of this bond or 
agreement, and that her name was used for the sole purpose 

of defrauding the creditors of the defendant Harper, 
(178) among whom was the plaintiff, and that the said bond 
was in fact delivered to the said William for his own 
use and benefit and not for that of the defendant Elizabeth, 
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and that the bond remained in his possession and custody 
until after the rendition of the judgment and after the said 
Elizabeth came of age; that then, with the sole purpose of 
concealing his property and of defrauding the plaintiff and 
his other creditors, the said William Harper delivered up the 
said title bond to the said Jacob Watters, who still has the 
same, and denies that he has any interest in the land in ques- 
tion ; that plaintiff has tendered to the defendant Jacob Wat- 
ters the remainder of the purchase money, which the said 
Jacob, with a like fraudulent purpose, refuses to receive and 
to make the title of the land in question, and denies that the 
said William has any interest in the same. Elizabeth Har- 
per and Jacob Watters are made parties defendant with Wil- 
liam Harper. 

The prayer of the bill is that the interest of the defendant 
Harper in the land may be declared by this Court and sub- 
jected to the satisfaction of the plaintiff’s debt. 

The defendant Harper filed a demurrer to the whole bill, 
and the same, being sent down for argument, was sent to this 
Court. 


Lenoir and Neal, for plaintiff. 
H. C. Jones, for defendants. 


Pearson, J. From the principles decided in Gowan v. 
Rich, 23 N. C., 533; Dobson v. Erwin, 18 N. C., 570, it is 
clear that the debtor has not such an equitable or trust estate 
as is liable to be sold under an execution at law; and it is 
equally clear that he has such an interest in the land as a 
court of equity will subject to the claims of creditors, upon 
the broad ground that it is against conscience for debtors to 
attempt in any way to withdraw property or effects from the 
payment of debts. If the courts of common law cannot reach 
the debtor’s interest a court of equity will. 

PER CURIAM. Demurrer overruled. 


Cited: Jimmerson v. Duncan, 48 N. C., 588; McGill v. 
Harman, post, 181; Brown v. Godsey, post, 418; Taylor v. 
Dawson, 56 N. C., 92; Burton v. Farinholt, 86 N. C., 263; 
Everett v. Raby, 104 N. C., 481; Guthrie v. Bacon, 107 
N. C., 339. 


Dist.: Smitherman v. Allen, 59 N. C., 19. 
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(179) 
JOHN McGILL and others v. JOHN HARMAN and another. 


Where a son receives from his father, without consideration and in 
contemplation of the father’s insolvency, and with the purpose of 
fraudulently withdrawing that much from the payment of the 
father’s debts, a note on a third person due the father, and trans- 
fers the same in part payment for a tract of land, the creditors have 
a right to hold the son liable to the amount of the note, and the 
land will be held as security for the payment thereof. 


Cause transmitted from the Court of Equity of Gastron 
County. 


Guion, for the plaintiffs. 
Avery, Thompson and Lander, for the defendants. 


Pearson, J. It was properly conceded upon the argument 
that as the Montgomery land was not conveyed by the defend- 
ant John Harman, the debtor, the case does not come within 
the operation of 13 Elizabeth, Rev. Stat., ch. 50, sec. 1, Act 
of 1715, which is construed and explained by Act of 1840, 
Ire. Dig. Man., 195. It follows that the remedy of the plain- 
tiffs, if they have any, is in this Court. 

The bill puts the equity of the plaintiffs upon the ground 
that the transfer of the note of $700 on Crawford by John 
Harman, the debtor, to his son, the other defendant, was a 
fraudulent contrivance whereby to put that part of his estate 
beyond the reach of creditors and to enable the son to invest 
it in the Montgomery land, and that at the time of the trans- 
fer John Harman was insolvent. 

The defendant David G. Harman admits that at the time 
the note on Crawford’ was transferred his father was insol- 
vent, and that the note was transferred to him for the purpose 
of being transferred to Montgomery in part payment for the 
land, but he avers that “in August, 1848, more than a year 
before the note was transferred, his father being then in good 
circumstances and owning property greatly exceeding the 
amount of his debts, being desirous of advancing him, who 

was his youngest son and just arrived at the age of 
(180) twenty-one, to an amount equal in value to the ad- 
vancements which he had made to his other sons and 
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daughters in money or property, executed him a note for 
six hundred dollars.” That in November, 1849, his father 
paid off this note by an order on one Briggs, from whom he 
received $635 in cash, being the amount of his father’s note 
and interest for one year and three months; that soon after- 
wards his father, being in need of money, told the defendant 
that he had a note on Crawford for $700, due ten months 
after date, with which he could purchase the land of Mont- 
gomery as well as with cash, and it was agreed that he should 
take that note, deducting the interest, and let his father have 
the money. Accordingly he took the note at $665 and paid 
his father therefor the $635 received of Briggs and the bal- 
ance in cash, making in all $665; and in January, 1850, he 
bought the land from Montgomery and assigned to him the 
note on Crawford in part payment. 

Admit that in August, 1848, when the father resorted to 
the most singular and unheard-of mode of making an advance- 
ment to his son by giving him a note for $600 due “one day 
after date,”’ with interest from date, professing to be for value 
received ; the father was solvent and owned more property 
than was sufficient to pay all the debts which he then owed— 
say his land, negroes, ete., were worth $5,000 and his debts 
did not exceed $2,500—still there is this fact, 2. e., the father 
had entered into speculations by purchasing several leases of 
gold mines supposed to be very valuable, at high prices, and 
which, as is stated in the answer, “turned out to be with him, 
as defendant has been informed, it has turned out with many 
others, a ruinous business,” which strongly tends to show that 
the father did not act bona fide and had a fraudulent intent in 
making this note to his son to provide for future contingen- 
cies; add to this, at the time the father gave the order on 
Briggs and at the time he transferred the note on Crawford 
he was utterly insolvent, and the question is, could the son 
then, in conscience and with a just regard to the rights of his 
father’s creditors, accept from him payment of the note 
which had been executed without consideration? Did (181) 
he not know that his father was violating the maxim, 

“One must be just before he is allowed to be generous”? If 
the father had been dead a court of equity would have post- 
poned the payment of this note until all the claims of creditors 
were satisfied. This doctrine is well settled, and the accident 
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of the debtor’s being alive and hopelessly insolvent cannot 
affect the claims of creditors. But add to all this that the 
reason which is set up in the answer for the father’s resorting 
to this mode of making an advancement, viz., a desire to give 
this son an amount equal in value to the advancements which 
he had made to his other sons and daughters in money or 
property, is proven to be false! To one daughter the proof is 
he had given nothing; to another but a trifling amount; and 
in regard to the other children no proof is taken. So here 
is the suggestion of a falsehood. The conduct of the father 
and son is left without explanation, and they stand convicted 
of an attempt to withdraw, by a fraudulent contrivance, a 
portion of the father’s funds from the satisfaction of his 
debts. 

The bill seeks to treat the land purchased of Montgomery 
as the property of John Harman, and to subject it to the pay- 
ment of his debts. This equity is not sustained by the proofs. 
Daniel G. Harman purchased the land of Montgomery, and 
the fraud established is a conversion by the son of the Craw- 
ford note and its application in part payment for the land. 
The creditors have an equity to follow this note and to hold 
the land as a security for its payment, so that the amount, 
with interest, may be applied to the satisfaction of their debts. 
A proper decree will be made to effect this purpose, but they 
are not entitled to treat Daniel G. Harman as a trustee for 
for them and follow the land as upon a misapplication of a 
trust fund, for he never was their trustee, and their equity 
is to follow the note of Crawford, which their debtor attempted 
by collusion with his son to place beyond their reach. See 
Gentry v. Harper, 177, ante. 

Decree. 


Cited: Burton v. Farinholt, 86 N. C., 265; Guthrie »v. 
Bacon, 107 N. C., 339; Gorrell v. Alspaugh, 120 N. C., 368. 
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(182) 
JAMES JOHNSTON, Admr., v. CHARLES OVERMAN and others. 


The personal representative of a trustee, constituted by a deed in trust, 
has no right to plead the act of limitation passed in 1789 (the two- 
years act), nor the statute of 1826 (creating a presumption of satis- 
faction, ete., within ten years), against his cestui que trust calling 
for a settlement of the trust. 


Cause removed from the Court of Equity of Meck en- 
sure County. 


Osborne and Lowrie, for plaintiff. 
Wilson, for the defendants. 


Pearson, J. On 8 February, 1839, Samuel Lowrie, the 
intestate of the plaintiff, executed a deed conveying certain 
property to H. C. Owen, the intestate of the defendants, in 
trust, to sell and pay the debts therein named. On 28 April, 
1841, Owen sold all or a part of the property, and died intes- 
tate about the year 1847. At January Sessions, 1848, of 
Mecklenburg County Court the defendant administered upon 
his estate and gave notice, according to the provisions of the 
Act of 1789, for all creditors to prefer their claims. 

If the case stopped here it would be the ordinary one of an 
unsettled trust, and an order for an account would be a matter 
of course. But the defendants aver that their intestate made 
sale only of a negro boy at the price of $415, all of which was 
disbursed by him on or about the day of sale, except a balance 
of $56.47, and they refer to a written statement signed by the 
intestate and found among his valuable papers after his death, 
and rely on the Act of 1789 as a bar to the suit, and upon the 
Act of 1826 as raising a presumption that the trust had been 
satisfied. The bill was filed 22 September, 1851. 

There is no evidence that this statement, showing a balance 
of $56.47, was ever presented to the plaintiff’s intes- 
tate, or that there was ever an understanding that this (183) 
balance closed the trust; so the trust, at the death of 
Owen, remained open and unsettled. Consequently neither 
the Act of 1789 or of 1826 applies to the case. 

If the written statement had been presented by Owen to 
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Lowrie as a settlement of the trust, showing the balance due 
and still in his hands, subject to the order of Lowrie, that 
would have terminated the relation of trustee and cestui que 
trust, and put Lowrie in the position of an ordinary creditor. 
But the trust was not closed in this way; so we have an 
express trust, by agreement of parties, which is open and 
unsettled at the death of the trustee. The question is, does 
the Act of 1789 or of 1826 apply to such a case, so as to bar 
the right of the cestui que trust to call for an account and 
settlement of the trust fund after the expiration of two years, 
or to raise a presumption of satisfaction after the expiration 
of ten years ¢ 

We confess the idea that the personal representatives of a 
trustee may keep the trust fund in hand and bar the equity of 
the cestut que trust (who is the real owner of the fund and for 
whom the trustee holds) unless it is called for within ten years 
after their qualification, is entirely a new one to us! It is 
obvious, from the wording of the statute and “the reason of 
the thing,” that its application is confined to debts or claims 
where the party has a mere “right” or “chose in action” to be 
enforced by a suit in a court of law or in equity, and has no 
application to cases where a party has an estate as contra- 
distinguished from a right. See Thompson v. Thompson, 46 
N. C., 430. 

In our case the plaintiff’s intestate owned the equitable 
estate in the trust fund; the defendant’s intestate held the 
legal estate for him. This legal estate, by the death of the 
trustee, devolved on his personal representatives; but this 
devolution did not divest the equitable estate of the plaintiff’s 
intestate and turn it into a “mere right,” and the representa- 
tives of the trustee held the fund for and not adversely to or 
against the cestut que trust. 

The same considerations show that the Act of 1826 

(184) has no application to our case. In regard to this latter 
statute the question is settled. Salter v. Blount, 22 

N. C., 218. It is there decided that the right to a legacy or 
distributive share “is not within the Act of 1826, and that its 
operation is confined to constructive trusts and such other 
equitable interests of that nature as, previous to the passing of 
that act, were barred by time, in analogy to the statute of 
limitations in England barring entries into land.” This, of 
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course, excludes the operation of the act from our case, which 
is that of an express trust by the act of the parties, which 
remained open and unsettled. The defendant’s counsel evi- 
dently misconceived the legal effect of the written statement 
found among the papers of the trustee after his death. 
Per curzam. _ The plaintiff is entitled to an account. 








G. W. JONES v. R. HENRY and R. POSTON. 


Where a trustee admits the allegation in a bill that he has committed 
a breach of trust in giving a release, and the release does not meet 
the allegation that a has contrived to obtain such release, but 
states immaterial matters as his answer, the Court will decree 


against them both. 


CausE removed from the Court of Equity of BuncomBEe 
County. 


N. W. Woodfin, for the plaintiff. 
Baxter and Gaither, for the defendants. 


Pearson, J. The case was treated at the bar as if stand- 
ing upon an order setting it for hearing upon bill, answer, 
exhibits and replications to the answers. The transcript does 
not set forth that replication was taken to the answer of the 
defendant Henry, and, indeed, there is no order setting the 
cause for hearing. 

We presume the parties desire the case to be decided, 
and all proper orders are to be considered “as made.” (185) 
It would relieve us from much perplexity if gentlemen 
of the bar would take the trouble to look over the transcript 
and see that the proper entries are made before it is sent to 
this Court. Sometimes clients suffer because counsel neglect 
this part of their duty, and it always embarrasses the Court. if 
the formal and proper entries are not made. 

The bill sets out a clear equity. Poston is considered in 
this Court as a trustee, holding the legal title to the rents and 
profits for the plaintiff. The defendant Henry contrives to 
get a release from this trustee; in other words, he, with full 
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knowledge of the plaintiff’s equity, induces the defendant 
Poston to commit a breach of trust, and brings forward, by 
way of confession and avoidance, charges against one Dean, 
who had acted as his agent, and makes an averment that one 
Rebecca Poston was entitled to a life estate, and so “most of 
the rents and profits for which the action is brought belonged 
to her” and the balance to one William Poston, or his heirs if 
he be dead ; none of which matters have any bearing upon the 
allegation of the bill that the defendant Henry, by fraud and 
misinformation, induced the trustee of the plaintiff to commit 
a breach of trust, z. ¢., to execute the release and discharge 
Henry from the payment of the rents and profits to which the 
plaintiff had a clear right. 

The other defendant, Poston, admits that he did violate the 
trust by releasing the defendant Henry from the payment of 
rents and profits which the plaintiff, as a purchaser for a 
full and fair consideration, was entitled to sue for and recover 
in his name, and avers that he was induced to execute the 
release by misrepresentation, ete. It is sufficient for us to say 
he had no right to execute the release ; his confederate, Henry, 
with a knowledge of the facts, had no right to ask him to 
do so, and cannot, in equity and conscience, make use of it. 

Per curtaM. The injunction must be made perpetual. 


Cited: Fleming v. Murph, 59 N. C., 61. 





(186) 
JAMES F. McNEELY, Guardian, v. J. F. JAMISON, Guardian. 


The Courts of Equity in this State cannot send the estate of an idiot out 
of their jurisdiction. But where there is an idiot residing in another 
State, and having a guardian in such other State having funds in 
the hands of a guardian in this State, the Court can make an 
annual allowance for his maintenance to be paid to the guardian 
abroad. 


Cause removed from the Court of Equity of Rowan, at 
Spring Term, 1855. 

Reese Johnson had been found by an inquisition of Rowan 
County to be an idiot, and for more than twenty years had 
been under the guardianship and protection of guardians 
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appointed by the County Court. For five or six years before 
the appointment of the defendant, which took place in 1853, 
the plaintiff, James F. McNeely, who was his brother-in-law 
and friend, had been his committee; but, it not suiting his 
circumstances to remain in North Carolina, he moved with 
his family to De Soto County in the State of Mississippi. At 
the earnest desire of Reese, who was greatly attached to Mrs. 
MeNeely, his sister, wife of the said James F., he was per- 
mitted by the present guardian, the defendant, to accompany 
the family to that State, which was undoubtedly an act of 
kindness and propriety and as such was sanctioned by his 
nearest friend and relatives. He is now with the said James 
F. McNeely in Mississippi, and by a regular proceeding in 
the Probate Court of De Soto County in the said State, which 
had jurisdiction of the matter, he was declared an idiot, and 
the said James F. McNeely was appointed his guardian, who 
gave a good and sufficient bond in an ample sum to cover the 
whole estate of the said Reese Johnston, which was all made 
to appear in this case by the record of the said court, and by 
depositions as to the sufficiency of the sureties taken in the 
State of Mississippi and filed in the cause. The prayer of the 
bill is that the defendant, J. F. Jamison, the guardian in this 
State, may be decreed to account and pay over the estate of 
his ward to the said J. F. McNeely, the guardian in 
Mississippi; but if the Court shall believe that they (187) 
have not the power to make such order, the prayer is in 

the alternative to order the said guardian to pay to his 
guardian in Mississippi an annual allowance for the support 
and maintenance of the said idiot. 

The present defendant, James F. Jamison, was appointed 
the guardian of Reese Johnston by the County Court of 
Rowan on the removal of the former guardian, and took 
charge of his estate. In his answer he states the amount of 
his ward’s estate. He admits that said Reese left the State 
with his brother-in-law and sister by his approbation and con- 
sent and with that of all the near friends of the said Reese, 
and believes it was an act of discretion and humanity for him 
so to do. He expresses a decided wish that the funds in his 
hands may be handed over to the committee in Mississippi, 
but doubts the lawfulness and safety of so doing without the 
order and sanction of this Court. 
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The cause was set down for hearing on the bill, answer, 
exhibits and testimony filed, and sent to this Court by consent. 


H. C. Jones, for the plaintiff. 
Boyden, for the defendant. 


Battie, J. When the plaintiff was carried to the State of 
Mississippi and became a resident there the courts of that 
State acquired a jurisdiction over his person and had a right 
to have an inquisition of idiocy found, and thereupon to have 
a guardian appointed for him. Whether his guardian here 
could recognize such foreign guardian and have a settlement 
with and pay over the idiot’s funds to him is not proper for 
us to say, but it is our duty to declare our opinion to be that 
the Courts of this State cannot make an order to send the 
idiot’s funds out of their jurisdiction. Prior to the year 1820 
it seems that the guardian of a minor orphan appointed in 
another State to which the orphan had removed could not call 
upon his guardian here for the funds in his hands with the 

view to remove them from this State; and an act was 
(188) passed i in that year authorizing it to be done, the pro- 

visions of which will be found in the Revised Stat- 
utes, ch. 54, secs. 23 and 24. That act is expressly confined 
to the guardians of infants, and, of course, does not embrace 
a case like the present. But though we cannot order the 
removal of the idiot’s property, we cannot perceive any reason 
why we may not make an annual allowance for his support 
and direct his guardian here to pay it over to the guardian of 
his person in Mississippi. We have not, it is true, been able 
to find any direct authority for it, but we are not aware of 
any against it, and we think it may be done upon the same 
principle which empowers the court of chancery, in a proper 
case, to order a maintainance for an infant whose person is 
out of its jurisdiction. See 2 Story’s Eq. Jur., sec. 1354b, 
where is cited Stephens v. James, 1 Myl. & Keene, 627; 
Logan v. Farlie, Jacob, 193, and Jackson v. Hankey, Ibid., 
265. 

For the purpose of ascertaining what amount will be a 
proper allowance-for the idiot, due respect being had to the 
amount of his estate, ete., there must be a reference to the 
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Clerk to inquire and report, ete., and the cause will be 
retained for further directions upon the coming in of the 


report. 
PER CURIAM. Decree accordingly. 








EPHRAIM CLAYTON v. JOHN LYLE, Admr. 


1. Where a bill for an injunction is answered by the administrator of 
one who is alleged to have been a party to an equitable contract, 
and such administrator says that he is ignorant of the facts alleged 
in the bill, but that he has understood and believes them to be 
totally different from those alleged, and such statement is strength- 
ened by some of the allegations in the bill itself and appears proba- 
ble and consistent, the injunction will be dissolved. 


2. Where a memorandum of an agreement, made at the time when an 
absolute note was given, and the attendant circumstances show that 
such note was not to be absolute in reality, but was only to be 
collected on a contingency which has never happened, a court of 
equity will relieve against it. 


Tuts cause has been twice before this Court—irst, 
upon an Appa from an order of the Court of Equity (189) 
of Burxe County, at Spring Term, 1852, his Honor 
Judge Dick presiding, continuing the injunction (heretofore 
granted) to the hearing. 

The motion to dissolve was made upon the coming in of the 
answer, and was considered upon the bill, answer and exhibits 
filed, the substance of which is sufficiently set forth in the 
following opinion of the Court delivered by the Chief Justice. 


N. W. Woodfin, for the plaintiff. 
Avery and T. R. Caldwell, for the defendants. 


Nasu, C. J. The bill charges that the plaintiff and Samuel 
A. Lyle jointly undertook and did erect a certain public build- 
ing in the State of Georgia, in the county of Lumpkin, for 
and at the price of $6,850, and for additional work they were 
to be paid the additional sum of $1,720; that the Inferior 
Court of said county had full power to make such a contract, 
but their power as to taxation to raise the necessary funds is 
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limited. The bill further alleges that, upon the completion of 
the work, the plaintiff and S. A. Lyle had a settlement, when 
it was ascertained upon an adjustment of their accounts that 
the sum due the latter was $4,319, for which the plaintiff gave 
his bond, absolute upon its face, but that it was agreed, by a 
written paper executed by the said S. A. Lyle at the same 
time, that it was to be paid when received from the county of 
Lumpkin. This bond and the agreement were dated on the 
8th day of September, 1841. The bill then charges that the 
Inferior Court of Lumpkin County, though frequently ap- 
plied to, refused to pay for the building erected, upon the 
ground that their authority to levy taxes is by law limited 
and that they have gone to the limit of their power in that 
respect, and that plaintiff has been advised that he cannot 
compel payment from the Court. 
S. A. Lyle is dead, and the defendant, John Lyle, is his 
duly appointed administrator and has endorsed this 
(190) bond to the other defendant, R. C. Pearson, for the 
purpose of enabling the latter to sue in this State, and 
accordingly an action was brought against him on this bond 
to the Spring Term, 1850, of Burke Superior Court and judg- 
ment obtained against him for the sum of $6,988.63. 
The prayer is for an injunction and for general relief. 
The answer of the defendant Lyle states that, of his own 
knowledge, he knows nothing of the contract between plaintiff 
and his intestate, but that he has understood and believes that 
the contract for erecting the building in Lumpkin was made 
by the plaintiff on his own account; that his intestate was 
employed by him to do the masonry and was not a partner 
in the contract; that at the time of the settlement in 1841 
between the parties the plaintiff gave his bond to the intestate 
for the sum that was due him for his portion of the work, and 
the intestate at the same time executed the paper set forth in 
the bill. The answer further alleges that the complainant 
and S. A. Lyle did make a joint contract with commissioners 
duly appointed for that purpose, for building a court-house 
and jail in Lenoir, and a similar contract to build a house in 
the same place for William Davenport, and that he is in- 
formed and believes that the complainant has not used due 
diligence in collecting his claim in Georgia ; that he might, by 
a writ of mandamus, have enforced the collection of what was 
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due from the county of Lumpkin. It admits the obtaining 
the judgment, and avers that all the payments which have been 
made, either to him or his intestate, are properly credited on 
the bond, and allowed in taking the judgment. Injunction 
was continued to the hearing, and the defendant appealed. 

The sole ground upon which the plaintiff can rest his appli- 
eation for relief is that he and the intestate, Samuel A. Lyle, 
were jointly concerned in the contract made for the building of 
the jail of Lumpkin County. If they were so jointly concerned 
the defendant ought not to be permitted to force the money 
out of the plaintiff until he had collected it; upon no princi- 
ples of equity would it be allowed. The answer, as 
far as it can, denies that such was the fact, and the (191) 
statements of the bill strongly sustain it. When the 
work was completed the parties had a final settlement, and 
the plaintiff gave to defendant’s intestate his bond to pay him 
the sum mentioned to be due him. It may be asked, if they 
were joint contractors to the work, then the county of Lump- 
kin owed to the intestate what was due him and not the plain- 
tiff, and how came the plaintiff to give his bond, thereby ac- 
knowledging that he owed the money? That could not be, 
unless he had received it, which is not pretended, nor does the 
memorandum or paper executed by the defendant alter the 
case ; the language of the paper is: “It was agreed that Samuel 
A. Lyle would receive the money due him from said Clayton 
as he collected it from Lumpkin County, Georgia, provided 
he uses the lawful means to collect the money without delay.” 
Now, this very paper, which is produced by the plaintiff, says 
expressly that the money was due the intestate from the plain- 
tiff; so far from showing that the intestate was a joint con- 
tractor with the plaintiff, it is strong evidence to the con- 
trary. 

But further: though the bill charges a partnership in the 
work, it says not one word as to the terms. Again, as to the 
memorandum it only says to the plaintiff, “if you will, with- 
out delay, use lawful means to collect what is due you, I will 
not press you for the money” ; but it nowhere says or intimates 
if Clayton could not get it out of the county, that the intes- 
tate was to lose his money. No such thing. “I will receive 
my money as you receive it, provided you use the proper 
means.” The only effect of the paper was to give the plain- 
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tiff a reasonable time to collect the money due him. He has 
waited ten years, the bond is dated September, 1841, and the 
bill is filed September, 1851. But the very ground upon 
which the delay was granted is taken away by the bill; it states 
that the county of Lumpkin has refused to pay, and that he 
is advised that they cannot be compelled. Why wait any 
longer? But further than this: the answer sets forth that 
several other building contracts were made between 
(192) the intestate and the complainant, and were so ex- 
pressed ; why was not this contract so expressed, if such 
was the fact ? 
Upon the whole, we consider the answer of the defendant 
Lyle as fully responsive to the bill, and that it answers its 
equity. The answer of Pearson is merely formal. 


Per curtaM. The interlocutory order of the Court below 
is erroneous, and therefore reversed. 


The bill was continued over in the Court below as an origi- 
nal bill; replication was made to the answer, and proofs taken. 
The cause was set down for hearing, and sent to this Court 
again by consent. The substance of the evidence is recited in 
the opinion of the Court. 


Same counsel as before. 


Pearson, J. When this question was before us, upon the 
bill, answer and exhibits, on the motion to dissolve the injune- 
tion, we were of opinion that the equity of the bill was fully 
and fairly met by the answer, and that the exhibits, viz., the 
note and the written agreement that “Samuel A. Lyle would 
receive the money as Clayton collected it from the county of 
Lumpkin, Georgia, provided due diligence was used, ete.,” 
tended to repel the plaintiff’s equity. 

The case was continued over as an original bill, upon repli- 
cation to the answer, and is now before us upon the bill, an- 
swer, exhibits and proofs taken. So the question is, does the 
evidence alter the case ? 

The depositions of George Clayton, B. Smith and L. Saw- 
yer, although they do not prove a co-partnership in its legal 
and technical sense, prove clearly that the bids were made 
and the work was done—Clayton doing the wood-work and 
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Lyle the brick-work—upon an understanding that although, 
for certain reasons which it is not necessary to set out, the 
contract was taken in the name of Clayton, and at his bid, 
and Lyle signed the bond as his surety, yet in point of fact, 
although not partners, they were jointly concerned in the con- 
tract in this way: Clayton was to do the wood-work at 

certain prices; Lyle was to do the brick-work at cer- (193) 
tain prices agreed on between them as the basis upon 

which Clayton was to put in a bid, and, if he got the contract, 
he and Lyle were to be jointly concerned in doing the work at 
the prices previously agreed on, and were to look to the county 
of Lumkin for their pay; so that if the county failed to pay, 
or there was any delay and difficulty in making the collections, 
the inconvenience and the ultimate loss, if any, were to be 
shared equally between them; because in this, as in many 
other building contracts, they found it to their mutual advan- 
tage to be jointly concerned. 

The note, on which judgment at law has been rendered, 
with the explanation given by the testimony of the witnesses, 
and the light thrown on the case by the other evidence and 
the conduct of the parties (for instance, the fact that Lyle 
was on his way to Georgia, in the journey upon which he 
died, on purpose, as he told Sawyer, to try and collect a claim 
in which he and Clayton were jointly interested), was, there- 
fore, in fact and substance, nothing more than a written mem- 
orandum, as is charged in the bill, for the purpose of showing 
how the balance stood at that time between the parties; and 
the agreement that Lyle was not to be paid until Clayton got 
the money from the county of Lumpkin was made to show 
that the note was not to be taken as strongly as its words might 
import. 

Upon full consideration of the pleadings, exhibits and 
proofs, we are satisfied that the parties were jointly inter- 
ested in the contract, and if there is to be any loss ultimately, 
from the repudiation or refusal of the county of I.umpkin to 
raise the necessary amount by taxes, or otherwise, the loss 
should be equally divided between them, for the parties have 
furnished no mode of ascertaining the relative value of the 
“wood and the brick work,” and the testimony shows there is 
but little difference. 

Upon the plaintiff’s assigning to the defendant one-half of 
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the claims which remain unpaid and unsatisfied, with 
(194) power to use his name in the collection of the same, 
ete., he is entitled to a credit for that amount upon the 
judgment, or to a decree to recover the same if it has been 
paid on the judgment. To fix the amount, if desired, a refer- 
ence will be made to the Clerk. 
No decree for costs on either side. 
PER CURIAM. Decree accordingly. 








MARTIN CHAMPION and others v. WILLIAM J. T. MILLER and 
others. 


Where it appears, from the bill itself, that the plaintiff had a complete 
defence at law to a note, which was not set up, equity will not inter- 
fere to stop the collection of the debt. 


Causr removed from the Court of Equity of CLeveLanp 
County. 

The bill alleges that in 1851 Richard Champion held two 
notes on the plaintiff, one for the sum of sixty dollars, and the 
other for about ninety-five dollars; that about the 3d of June, 
in that year, they exchanged horses, and said Richard agreed 
to give the plaintiff $50 as boot, which was to be credited on 
these notes; also, that he made another payment in iron 
amounting to $17.32, which was likewise to be credited on 
the notes; that these credits were not entered as he had sup- 
posed they would be; that Richard Champion brought suit 
on the notes before a justice of the peace, and that the plain- 
tiff did not attend the trial, because he believed, from fre- 
quent conversations with Richard Champion, and from re- 
peated assurances, that he had received the benefit of these 
payments as credits on the notes, or would receive the same 
when judgment was entered ; he therefore suffered judgments 
to go against him by default, when, contrary to his expecta- 
tion, the judgments were entered for the whole sum in each 

ease, without any allowance of credit on either; that 
(195) one is for $63.05 and the other for $99. It further 
alleges that he made payments on the judgments after 
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they were rendered, amounting in all to $93.50; that at 
the time of these payments it was again agreed that he was 
to have the benefit of these former payments on the judgments, 
and the said Richard remarked there was then very little be- 
tween them; that the plaintiff took no receipt for these pay- 
ments, from the fact of his having great confidence in the said 
Richard, who was his relation; that these judgments were 
permitted to remain in the hands of the officer, without any 
attempt to enforce them being made, until after said Richard’s 
death, which occurred in . The said Richard having 
made a last will and testament, Maria Champion was ap- 
pointed executrix, who qualified ; that said Maria, after this, 
gave directions to the officer to collect these judgments, and 
he, the said officer, has levied an execution on the property of 
the plaintiff for the whole sum, without allowing any of these 
credits. The prayer is for an injunction and for general 
relief. On the coming in of the answer the injunction was 
dissolved, replication was made to the answer, and the bill 
ordered to stand over as an original] bill. Maria Champion, the 


executrix, is since dead, having made a will and appointed 
defendants her executors, who have come in and made them- 
selves parties. Depositions have been taken, and the cause 
set down for hearing on the bill, answer, -proofs and former 
orders, and sent to this Court. 


Shipp, for the plaintiffs. 
Lander, for the defendants. 


Barrir, J. Without looking into the proofs, there is a 
clear and indisputable principle apparent in the bill itself 
which shows that it cannot be sustained and must be dismissed. 
When sued upon the notes the plaintiffs had, according to 
their own statement, a complete defence at law, and they have 
assigned no sufficient reason why they did not avail them- 
selves of it upon the trial before the magistrate. It is not 
pretended that they were prevented from doing so by 
any fraud or deceitful contrivances of the defendant’s (196) 
intestate, or any other person; and the only reason 
which they give for having suffered the judgments to be taken 
by default was that from the plaintiff Martin Champion’s 
“frequent conversations” with the intestate, and from “re 
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peated assurances,” he had no doubt that “he had received the 
benefit of his payments, until he learnt otherwise after the 
trial.” 

It hardly necessary to cite authority to show that a court 
of equity will never interfere in such a case, and we will refer 
to two or three only, in our own Courts: Fentress v. Robins, 
4N.C., 610; Peace v. Nailing, 16 N. C., 289; Bissell v. Boz- 
man, 17 N. C., 154. 

The payments which are alleged to have been made after 
the judgments were taken are subject to the same objection. 
The plaintiffs do not indeed say in their bill that suits were 
instituted upon the judgments, but such was the fact, as is 
shown by the exhibits filed with the answer. 

If the plaintiffs were entitled, under the circumstances 
stated in their bill, to any relief at all, it was by the plain 
remedy at law of a writ of recordart. All the authorities con- 
eur in declaring that they cannot have any relief in equity. 
Wells v. Goodbread, 36 N. C., 9. 

Per cuRIAM. The bill is dismissed with costs. 








HUGH PORTER and others v. ANN ROSS and others. 


A bequest made in 1818, to Mary Porter, of slave property, and “in 
case the said Mary Porter should die without issue, then, and in 
that case, it is my will that the above named negro, etc., be divided 
among my six sons, and to the survivor, etc.,” gives the absolute 
estate to the first taker, the limitation over being too remote. 


Cause removed from the Court of Equity of Mrcx- 
(197) Lensure County. 


Boyden, for the plaintiffs. 
Osborne and Lowrie, for the defendants. 


Nasn, C. J. The question arises under the will of John 
Porter made in 1818. He therein gives to his daughter, Mary 
Porter, certain property, among which is a negro woman 
named Eliza. This item closes as follows: “And in case the 
said Mary Porter should die without issue, then and in that 
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case it is my will that the above named negro girl and her 
issue be divided between my six sons, namely, Hugh, Alex- 
ander, John, Robert, Joseph and James, or the survivors of 
them, share and share alike.” The bill is filed to restrain the 
defendant from carrying out of the State the negroes embraced 
in the clause set forth. To the bill the defendant has de- 
murred. The demurrer raises the question, what estate did 
Mary Porter derive, under the will of John Porter, in the 
negro Eliza? We are of opinion that the legacy to her is an 
absolute one, and upon her marriage with John Montgomery, 
vested in him by virtue of his marital rights. The limitation 
over is too remote. 

It is a general rule of the common law that a limitation 
over, after an indefinite failure of issue, is too remote and the 
limitation void, because it cannot be said that an indefinite 
failure of issue will occur within a life or lives in being and 
twenty-one years afier. The general rule, however, will be 
controlled by the intention of the testator, if from the con- 
text it can be plainly seen that he used the words in the re- 
stricted sense of issue living at the death of the taker of the 
first estate, 

A work written by Mr. Keyes of Alabama on chattels has 
recently made its appearance at our bar, where all the doc- 
trine upon this subject is stated and the various cases are 
lucidly arranged and commented on. At page 138 he ar- 
ranges into four classes the cases in which the general rule is 
controlled by the intention of the testator. The first is where 
the failure of issue is combined with an event personal to the 
donee; as dying without issue and unmarried. The second, 
where words or phrases are used in the context which 
of themselves restrict the failure within the prescribed (198) 
limit. The third class is where the subject of the gift 
necessarily precludes the idea that any other but a restricted 
failure was intended by the donor. The fourth is where a 
restriction is raised from the nature of the estate given over 
by the limitation. 

Under these various classes are arranged the different cases 
cited by him. This writer, under the second class, observes 
that a bequest over to the survivor of two persons, after the 
death of one of them without issue, furnishes the presumption 
that the testator used the words in their limited sense, and 
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the limitation is not too remote, for it will be intended that 
the survivor was meant, individually and personally, to enjoy 
the legacy. 

Here the bequest is to Mary Porter, and if she die without 
issue, then over to his six sons. No one of the sons takes any 
interest in the slave in the first instance, and the legacy is 
strictly to a dying without issue of Mary Porter, which the 
common law declares too remote. The time of her death is 
uncertain, and she may live many years. We see nothing 
in the context of this legacy to show that the testator did 
intend it in the restricted sense. 

We are of opinion that the limitation over is too remote, 
and that Mary Porter took an absolute estate in the negro 
Eliza, which passed to her husband. In the judgment of the 
Court below there is error. 

Per curtamM. The demurrer is sustained, and the bill is 
dismissed with costs. 








HARVEY BARNETT v. JOHN WOODS. 


1. It is no objection to the jurisdiction of the Court of Equity in mat- 
ters of fraud that the thing fraudulently acquired was only worth 
$20. 

(199) 

2. Pre-emption rights, secured to persons residing on Cherokee lands 
under the act of 1851, which have been passed on by the agent of 
the State, and a certificate granted by such agent, for the same, may 
be transferred to a non-resident for a sufficient consideration, and 
such purchaser will be protected in this Court against a fraudulent 
invasion of his rights. 


3. A bill is not multifarious because it alleges several grounds in sup- 
port of the same claim. 


Cause removed from the Court of Equity of CurroxEE 
County. 


Williams, for the plaintiff. 
J. W. Woodfin, for the defendant. 


Nasu, C. J. By sec. 7 of an act of the General Assembly, 
passed in the year 1850, it is enacted that “whereas many 
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poor persons, being destitute of homes, have (also) settled 
upon the unsurveyed lands in the county of Cherokee, ete., all 
persons who, prior to the first of January, 1851, resided on 
said lands, or had made any improvements thereon which 
add value to the land, shall be entitled to a pre-emption privi- 
lege to one hundred acres, to include their improvements, 
ete., and upon making satisfactory proof to the agent of the 
Cherokee lands that he or she is entitled to the pre-emption 
privilege within the meaning of this section of the act, it 
shall be his duty to issue a certificate to such person claim- 
ing the pre-emption privilege, setting forth the location of 
the hundred acres claimed; and upon such certificate it shall 
be competent for the persons entitled to the pre-emption privi- 
lege to have the said lands surveyed, at his or her own ex- 
pense, ete., to include his or her improvements, ete., and upon 
payment being made to the agent of Cherokee lands of one- 
fourth of the price of the land, and upon entering into bonds, 
with two or more sureties, to be approved by the agent, paya- 
ble to the State in three annual instalments, for the remain- 
ing three-fourths, to issue to the said purchasers certificates 
of the purchase, setting forth number of the tract, the dis- 
trict in which situated, the number of acres and the price 
sold for.” Under this act the plaintiff alleges he was 

entitled to a pre-emption right to the land set forth (200) 
in his bill, and duly obtained a certificate from Jacob 

Siler, who was the agent of the State for Cherokee lands, 
which in all things pursued the requirements of sec. 7 of the 
act of 1850-’51, and under it had the one-hundred-acre tract 
surveyed, on the waters of Long Bullet creek, in District No. 
2, including his improvements, and made return thereof to the 
office of the Secretary of State. The land as described by the 
surveyor in his survey is as follows: “Beginning on a small 
hickory on the State line, and runs north one hundred poles to 
a small hickory in a rich hollow, thence east one hundred and 
sixty poles to a black oak on the line of John Wood’s land, 
thence south with said line to a stake on the State line, thence 
west with the State line to the beginning, containing one hun- 
dred acres”; the whole of the purchase money, amounting to 
$20, was paid. The bill charges that at the time the plaintiff 
obtained from the agent of the State, Jacob Siler, his pre- 
emption certificate, that the defendant John Wood was pres- 
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ent and opposed its being granted, and that the defendant 
subsequently obtained from the said State agent liberty to 
take up and locate a hundred acres of land, to be located near 
to and adjoining the improvements of the plaintiff, and 
that the defendant fraudulently procured a survey to be made 
under his certificate, including the improvement of the plain- 
tiff, and has procured a grant for the same. The defendant 
Woods took possession and the plaintiff brought an action of 
ejectment against him and failed, the legal title being in said 
Wood. The bill prays that the defendant may be decreed to 
convey the land to the plaintiff, and for an account. The 
act further authorizes the purchaser of a pre-emption right 
to bring an action of ejectment to eject those settling on the 
land. 

To this bill the defendant has filed a demurrer, in which 
several causes of demurrer are assigned. The first is that the 
price of the land, at twenty cents an acre, is only twenty dol- 
lars, a sum which, by the rules of this Court, the Court will 
not take jurisdiction of. 

The answer is, the rule is confined to a money demand and 

the bill is not brought to recover money, but the land 
(201) itself, and for an account of rents and profits. 

The second cause of demurrer is that, by the act re- 
ferred to, occupants alone are entitled to pre-emption rights, 
and that the bill alleges that the plaintiff had purchased from 
one William Shuford his improvement. There is nothing in 
the act of 1851 which forbids an individual who settled down 
on the Cherokee lands and made an improvement thereon 
from transferring to another person, for a sufficient considera- 
tion, his rights arising under his occupancy, and of transfer- 
ring that occupancy itself to his assignee. From the statement 
of the bill we are authorized to presume that the plaintiff took 
possession of the improvement made by Shuford, and was 
therefore literally an occupant. The object of the act was to 
induce persons to occupy and settle those refuse lands by 
securing to those hardy pioneers who went upon it and actu- 
ally made an improvement on it the fruits of their labor. 
Whether therefore the pre-emption right was granted to Shu- 
ford or to the plaintiff, the object of the act was equally ob- 
tained. 

But again, it may well be taken that the law has made the 
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State’s agent of the Cherokee lands the judge in deciding 
whether an applicant has brought himself within the provis- 
ions of the act, and the defendant did appear before Mr. Siler 
and contested the right of the plaintiff and we have no doubt, 
upon the ground stated in the demurrer, upon the above point; 
however, We express no opinion. 

The third ground of demurrer cannot be sustained. The 
bill is not multifarious. The allegation that the defendant’s 
grant was obtained in fraud of the act of 1851 is only the 
assignment of an additional cause why that grant should not 
be suffered to be in the way of plaintiff in procuring a good 
legal title to his preemption right. A bill is multifarious 
where it combines distinct claims against the same defendant, 
or where it unites in the same suit several defendants, some 
of whom are unconnected with a great portion of the claim. 
Multifariousness of the first kind, sometimes called 
a misjoinder of claims, is where the plaintiff has sev- (202) 
eral distinct claims against the same defendant and 
prays relief in a single bill in respect of all. But the rule 
being one of convenience only, is not absolutely binding, and 
may be dispensed with, if the claims be so far connected that 
a single suit is more convenient. Adams’ Eq., 309-10. Here 
the plaintiff has no claim upon the defendant for his violation 
of the law in surveying his land fraudulently. That is a 
claim belonging to the State, and which, as before remarked, 
is only suggested that it may be removed out of his way, and 
a decree procured in his favor upon the main point, which is 
his laying his grant upon land to which he knew the plaintiff 
was equitably entitled. 

It was further alleged on the hearing that under the act 
the plaintiff had a clear right to sue at law. The act, in giv- 
ing this right, was intended to operate against mere occu- 
pants without title; here the defendant has the legal title. 
See Benzien v. Lenoir, 4 N. C., 117. 

Per curtam. The demurrer is overruled at the cost of 
the defendant. 


Cited: Barnett v. Woods, 58 N. C., 433. 
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EVE C. SHULL and others v. B. S. JOHNSON, Admr. cum. tes. an., 
and others. 


. The expression all my nephews and nieces in a bequest’ includes 
nephews and nieces of the half-blood as well as of the whole-blood. 


. “My nephews and nieces that may be living at, or after my decease” 
in a will embraces as well those nephews and nieces who are born 
after the testator’s death as those who were living at his death. 


3. Greatnephews and nieces will not be included in such a bequest. 


. Where there is nothing in a will to show an intention that the lega- 
tees shall take by families, they take per capita. 


Cause removed from the Court of Equity of Lincotn 
County. 

This bill was filed by the plaintiffs, who are the nephews 

and nieces of Anthony Shull of the half-blood, being the chil- 

dren of his half brothers and sisters, against the ad- 

(203) ministrator with the will annexed and against the 


nephews, ete., of the whole-blood, to compel the pay- 
ment of the legacies claimed by them under said will. 

The clause of the will under which the several questions 
involved in the case are raised is as follows: 

Item. “I give and devise to my brothers’ and sisters’ chil- 
dren or all my nephews and nieces all the balance of my 
estate that is left, if there be anv left after the above is taken 
out and discharged as I have above specified.” 

“All my goods and chattels, if I have any at my decease, 
to be sold to the highest bidder, and the money collected, if 
it can, and all my debts, dues, notes and accounts that is 
coming to me, that can be got or be collected, or as it can be 
collected, and to be equally distributed amongst my nephews 
and nieces, that many be living at or after my decease, and 
my executor is not to pay over to any of them their part until 
they come of age, or have chosen and have a guardian legally 
appointed by law to pay it over to.” 

The executor named in the will having declined to qualify, 
the defendant Johnson took out letters of administration with 
the will annexed. His answer sets forth the facts upon which 
the several question treated of in the opinion of the Court 
arise, and he prays the advice and protection of the court of 
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equity in making payment of the legacies due and arising 
under the clauses set forth. 

The other defendants answer, and refer to and rely upon 
the answer of the administrator. 

The cause was set down for hearing upon the bill, an- 
swers and exhibit, and sent to this Court by consent of 
parties. 













Lander, for the plaintiffs. 
Thompson, for the defendants. 










Battie, J. There is no serious difficulty in either of the 
questions arising upon the construction of the will of the 
the testator, which the pleadings present for our de- 
cision. 

1. By the clause “I give and devise to my brothers’ (204) 
and sisters’ children or all my nephews and nieces all 
my estate,” ete., the testator manifestly intended to include 
his nephews and nieces of the half as well as of the whole 
blood. They certainly answer the description ; for if they are 
not nephews and nieces, what are they ? 

2d. The clause “my nephews and nieces that may be 
living at or after my decease,” not only embraced those who 
were living at the testator’s death, but also operated as an exec- 
utory devise to all those who might be born afterwards. Such 
an executory bequest is certainly a valid one, and in the pres- 
ent case no other construction will give effect to the words 
“living after my decease.” Each nephew or niece who has 
been born since the death of the testator, or who may come into 
existence hereafter, is and will be entitled to a share of the 
estate, and the executor in paving over the shares, respectively, 
of the present claimants, will have a right to demand a bond for 
refunding what may be necessary to pay the portion of such 
nephews and nieces as may hereafter be born. It is hardly 
necessary to say that great nephews and nieces will not be 
embraced. 

3d. The legatees will take per capita and not per stirpes. 
The testator has made no distinction of families, and the 
nephews and nieces all take equally, share and share alike. 
The plaintiffs are entitled to a decree for an account, if 
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they desire it, and for the payment of their legacies upon the 
principle of division hereinbefore set forth. 
PrER cuRIAM. Decree accordingly. 


Cited: Shinn v. Motley, 56 N. C., 493; Roper v. Roper, 
58 N. C., 18; Pickett v. Southerland, 60 N. C., 617; Hayley 
v. Hayley, 62 N. C., 189. 








THOMAS K. CURETON v. JAMES MOORE, Admr. 


1. A husband’s estate, after his death, is not liable for the debts of his 
wife contracted by her dum sola; and although such estate may get 
the very property for which the debt was contracted, and [the wife 
being insolvent] a surety may have to pay the debt, yet such surety 
has no relief in equity. 


(205) 


2. Where the case presented in a bill is one that merely involves a ques- 


tion of le egal title, although it sets forth circumstances of hardship, 


a court of equity cannot Tatevteve, 


Cavsr removed by consent from the Court of Equity of 
Union County. 

Jane Cairnes, a feme sole, who resided in Lancaster Dis- 
trict, S. C., bought of Jesse Harris a negro slave by the name 
of Anne at the price of $150, and for a part of the price 
thereof gave a note for $100 with the plaintiff as surety. Sep- 
arate actions were brought on this note against her and the 
plaintiff in the Court of Common Pleas of Lancaster District, 
and at October Term, 1846, of that Court judgments were 
obtained against them severally. Writs of fiert facias were 
taken out on these judgments and placed in the hands of the 
sheriff of that district, by which, as is alleged in plaintiif’s bill, 
under the law of South Carolina, liens were created upon the 
said slave. 

The bill further alleges that early in the year 1847 Jane 
Cairnes married the defendant’s intestate, Milton Moore, 
who lived in Union County in this State; that “in order to de- 
fraud the plaintiff in that judgment as well as to oppress the 
plaintiff in this suit the said Milton Moore, well knowing of 
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the existence of these executions and their liens upon the slave 
Anne, secretly and clandestinely caused her to be removed 
from the District of Lancaster, 8, C., into the county of Union 
in this State.” 

Milton Moore died in the fall of 1847, and had had pos- 
session of the slave Anne from the time of her being brought 
into Union County up to the time of his death, and she then 
went into the possession of the widow Jane. 

Afterwards, by the connivance of the widow (as is stated by 
the defendant), the slave in question was carried back into 
Lancaster District and at the instance of the plaintiff Cure- 
ton was seized under the execution against Jane Cairnes and 
regularly sold by the sheriff of that district, when the plain- 
tiff bought her at the price of $161. 

Subsequently the defendant James Moore, who had adminis- 
tered upon the estate of Milton Moore, brought an 
action of trover in the Superior Court of Union (206) 
County against the plaintiff Cureton and the widow 
Jane jointly for the conversion of the said slave and recovered 
as damages therefor the sum of $295 and the costs of suit, 
and it is alleged in the plaintiff’s bill that the administrator 
James was about to proceed to the satisfaction of this judg- 
ment against him. 

The prayer of the bill is for an injunction against this 
judgment and for general relief. 

The defendant answered at the return term; replication 
was entered and commissions ordered, under which proofs 
were taken, but as the opinion of the Court relates entirely 
to the case as alleged in the plaintiff’s bill, it is deemed un- 
necessary to set forth more than is contained in that. 


Wilson, for the plaintiff. 
Osborne, for the defendant. 


Pearson, J. We are unable to see any ground upon which 
the plaintiff is entitled to the aid of this Court. If the lien 
upon the slave subsisted and remained in force notwithstand- 
ing the marriage of Jane Cairnes and the removal of the 
slave into this State by her husband, then the plaintiff by his 
purchase under execution sale acquired a good title and had 
a full defense to the action at law. If, on the contrary, the 
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lien had lost its force, then the plaintiff acquired no title by 
his purchase under the execution (the title having vested in 
the husband) and consequently had no defense to the action at 
law. So taking it in either point of view it is a mere ques- 
tion of the legal title. There is no equitable ingredient pre- 
sented by it and no ground upon which a court of equity can 
interfere. 

The idea that if one who is the surety of the purchaser of 
a slave is forced to pay the purchase money he has an equity 
to follow the slave for exoneration in the hands of the admin- 
istrator of the husband of the purchaser, although suggested, 

was not pressed on the argument. Sometimes by the 
(207) death of a husband who has by his marital rights 
acquired the property of the wife, the fact that his per- 

sonal representative is not liable for the defts of the wife con- 
tracted dum sola, presents what is called a hard case; but a 
court of equity can no more relieve against “hard cases,” un- 
less there be some ground of equity jurisdiction, than a court 
of law; for both courts act upon general principles. Equity, 
as well as law, is a science and does not depend upon the dis- 
cretion of the court entrusted with equity jurisdiction or 
the vague ideas that may be entertained as to “hard cases.” 

The fact that the husband lived in this State and by bring- 
ing the slave over the line had in some way affected or inter- 
fered with the rights of the plaintiff so that he had been un- 
justly subjected to a judgment in the action at law, is vaguely 
stated, but how that gives any ground for the interference of 
a court of equity we are unable to perceive. 

PER CURIAM. Bill dismissed. 





